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NOTICE OF FILING

To: Division ofLegalCounsel
Illinois’ EnvironmentalProtectionAgency
1021NorthGrandAvenueEast
P.O.Box19276
Springfield, IL 62794-9276

Ms. DorothyGunn,Clerk
Illinois Pollution ControlBoard
JamesR. ThomsponCenter
100W.Randolph- Suite 11-500
Chicago,.IL 60601

PLEASE TAKE NOTICE thaton Wednesday,December24, 2003,I havefiled with the

OfficeoftheClerkofthePollutionControlBoardthePetition for CAAPP Permit Appeal and

Hearing andRequestto Stay Certain CAAPP Permit Conditions, a copyof which is attached

heretoandherewithserveduponyou.

Roy M. Harsch,Esq.
•StevenJ.Murawski,Esq.
GARDNERCARTON & DOUGLASLLP
191 NorthWackerDrive
Suite3700
Chicago,IL 60606
(312)569-1000

By:

THIS FILING IS SUBMITTED ON RECYCLED PAPER



CERTIFICATE OF SERVICE

TheundersignedstatesthathecausedacopyofthePetition for CAAPP Permit Appeal

and Hearing andRequestto Stay Certain CAAPP Permit Conditions to bedeliveredvia

messengerdeliverythis Wednesday,December24, 2003 to thefollowing:

Ms. DorothyGunn
Clerk - Illinois Pollution ControlBoard
100W. RandolphStreet,Rm 11-100

Chicago,IL 60601

anddeliveredvia UnitedStatesMail, postageprepaid,on this Wednesday,December24, 2003 to
thefollowing:

• Division of Legal Counsel
Illinois EnvironmentalProtectionAgency

• 1021NorthGrandAvenueEast
P.O.Box

CFIO2/22279686.l ~
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PETITION FOR CAAPP PERMTT APPEAL AND HEARING
• •AND

REQUEST TO STAY CERTAIN CAAPP PERMIT CONDITIONS

Petitioner,Noveon,Inc. (“Noyeon”), herebysubmitsthis Petitionto Appeal certain

conditionsof its CleanAir Act PermitProgram(“CAAPP”) permit andfor arelatedHearing

pursuantto Section40.2(a)oftheIllinois EnvironmentalProtectionAct (“Act”), 415ILCS

5/40.2(a),and35 Iii. Adm. Code§ 105.300(c).Petitioneralso requestsan immediatestayof

certainCAAPPpermitconditionspursuantto 35IAC,~105.304(b),asexplainedandidentified

below,until theIllinois Pollution ControlBoard(“Board”) takesfinal actionpursuantto Section

40.2 oftheAct. In supportofthis Petition,Noveonstatesasfollows:

I. Procedural History

OnMarch 7, 1996, the Illinois EnvironmentalProtectionAgency(“Illinois EPA”)

receivedatimely applicationfor aCAAPPpermit (ApplicationNo. 96030152)forNoveon’s

facility locatedat 1550CountyRoad, 1450N, Henry,Illinois, Facility ID No. 1238O3AAD

• (“Facility”). Attachment1. On September17, 2003,theIllinois EPA issuedadraft CAAPP

permitto theFacility andopenedthe30-daypublic commentperiodsoliciting commentsabout

thatpermit. Id. During thepublic commentperiod,Noveonsubmitteddetailedcommentsto the

Illinois EPA regardingcertaindraftpermit conditions(“CommentLetter”). Attachment2.



OnNovember24, 2003,theIllinois EPA issuedto Noveonafinal CAAPPpermit that

becameeffectiveuponissuance.Attachment1. While theIllinois EPAmodifiedsome

conditionsof thefinal CAAPPpermit in responseto Noveon’sCommentLetter,it did not

modify thefinal CAAPPpermitto respondto all ofNoveon’ssignificantcomments.TheIllinois

EPA’s failure to modify thefinal CAAPPpermit,asrequested,.is inconsistentwith theIllinois

EnvironmentalProtectionAct andthe correspondingregulations.Consequently,Noveonis

submittingthis timely Petitionfor HearingandAppealof its final CAAPPpermit.

II. Petition COntent Requirements

A. SourceDescription [35IAC~105.304(a)(1)J

Thesourceis apetrochemicalmanufacturingfacility locatedat 1550CountyRoad,1450

N in Henry,Illinois. TheFacilitymanufacturesorganicchemicals,specificallyantioxidántsand

acceleratorsto beusedin themanufactureofrubberandplastics,coatingsusedin theelectronics

industryandpersonalcareproductsusedfor personalhygienesuchashair conditioners. In

• addition,thesourcehousesstoragetanksforrawmaterial,intermediatesandfinishedproducts

andoperatesawastewatertreatmentfacility andasmall processfluid heaterfor processheat.

B. CAAPP Permit Conditions To Which NoveonObjects [35IAC § 105.304(’&(2)]

• On October17, 2003,Noveon‘submittedits CommentLetterto theIllinois EPAby

CertifiedMail (700224100001 14560630). Attachment2. The CommentLetterincludedthirty

•detailedobjectionsto theIllinois EPA’s draft oftheFacility’s CAAPPpermit. Id. As discussed

in moredetailbelow, theIllinois EPA failedto considersomeof themostsignificantcomments

raisedin theCommentLetterprior to issuingthefinal CAAPPpermit for the‘Facility, including

•Comments4, 7, 9, 11, 13, 14, 19, 21, 22, 25, 26, 27, and28 (“Objections~’).Thefinal CAAPP
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permit. Specifically,theIllinois EPA issuedtheCAAPPpermit onNovember24, 2003 andthe

permitbecameeffectiveon thatsamedate. Therefore,from alegalstandpoint,Noveonwas

expectedto begincomplyingwith all ofconditionsoftheCAAPPpermitonNovember24, 2003.

However,by issuingtheCAAPPpermit andmaking it effectiveon the’samedate,the

Illinois EPAmadecontinuouscompliancewith all ofthefinal permit’stermsandconditions

impossible. To start,Noveondid not actuallyreceivetheCAAPPpermit from theIllinois EPA

until December1, 2003. Furthermore,oncereceived,Noveonhadinsufficienttime to

adequatelyreview its entireeighty-pagepermit,ensurethat it understoodall oftheconditions

with whichit mustbeginto comply, andinstitutenecessarychangesattheFacility to ensure

continuouscompliance. Consequently,by making thepermit effectivebeforeNoveonreceivedit

andnot allowing theFacility areasonabletimeto reviewthis complexpermitprior to mandating

compliancewith its terms,theIllinois EPAmadecontinuouscompliancewith thepermit asof

theeffectivedateunattainable.Thus,theadditionalissuesfor reviewby theBoardare:

(5) WhethertheIllinois EPAprovided.a reasonabletime afterissuancefor Noveonto

complywith thefinal CAAPPpermit;
(6) Whethertheeffectivedateofthefinal CAAPPpermitshould havebeen

postponedafterissuanceto allow theFacility areasonabletime to adequately
reviewthepermit andimplementthenecessarycompliancemeasuresto ensure
continuouscompliance.

If theBoardresolvestheseissuesin favor ofNoveon,asdescribedbelow, thefinal

CAAPPpermit shouldbemodifiedto allowNoveon‘until atleastJanuary31, 2004, to comply

with all oftheconditionsofthe final CAAPPpermit,otherthantheDisputedConditions.
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C. Justification for Noveon’sObjections to Agency’sDecision [35IAC §
105.304(a)(3)

• ‘ The Illinois EPA’s failure to modify thefinal CAAPPpermit consistentwith Noveon’s

Objectionsrelatedto theDisputedConditionslacksthesupportofsubstantialfactsandevidence,

lacksarationalbasis,andis arbitraryandcapricious. Furthennore,theIllinois EPA’s

requirementfor theFacility to begincomplyingwith an eighty-pageCAAPPpermitfor a

complexpetrochemicalmanufacturingfacility prior to theFacility’s receiptandadequatereview

of thatpermit is unreasonableandarbitraryandcapricious.

1. , The Facility’s Condensersare “Air Pollution Control Equipment”

“Air pollution controlequipment”means“any equipmentorapparatusofatypeintended

to eliminate,prevent,reduceorcontroltheemissionofair contaminantsinto theatmosphere.”

35IAC~’211.410;seealsoBoardRule101. Thecondensersfall squarelywithin theBoard’s

definitionof “air pollution controlequipment,”and, since1972,theFacility’s condensersand

othercontroldeviceshavebeenproperlydesignatedas“air pollution control equipment”by the

Illinois EPAbecausetheycontrolmorethan‘85 percentof theorganicmaterialthat would

otherwisebe emittedinto theatmospherefrom theFacility’s petrochemicalprocesses.

In essence,theVOC recoverycolumns,madeup of condensersandothercontroldevices,

allow theFacility to recoveranOtableamountofVOC andthenreuseit in theprocess.This

processhashistoricallyallowedtheFacility to emitorganicmaterialfrom individual emission

‘units in excessof8 lbs/hrbecausetheprocessmeetsthealternativestandardofcompliancewith

the8 lbs/hrrule authorizedby theregulations. It is beyonddisputethat,withoutthecondensers

andothercontroldevicesatissue,theVOC currently capturedandcontrolledwould be emitted

into theatmosphereratherthanrecycled. Thus,thecondensersandothercontroldevicesareair
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pollution controlequipmentbecausethey“eliminate,prevent,reduceorcontrol theemissionof

air contaminantsinto theatmosphere.”See35 IAC§ 211.410.

TheFacility~sviewsareconsistentwith theoriginal rulespromulgatedby theBoardas

Rules101 and205(f) andtherelatedBoardrulespromulgatedsincethenas35 IAC§~211.410,

215.301and215.302. Furthermore,theIllinois EPAhashistoricallybeenawareoftheFacility’s

positionregardingits condensers’andothercontroldevices’designationasairpollution control

equipmentandhas,in fact,approvedoftheFacility’s positionon numerousoccasions

informally, afterinquiry, andformally, in pastpermits.

However,without anyapparentor cleartechnical,legalorpolicy basis,theIllinois EPA

is nowattempting,throughtheCAAPP permittingprocess,to withdraw its historical acceptance

ofNove6n’scondensersandothercontroldevicesasair pollution controlequipment.As

Noveonunderstandsit, theIllinois EPA is now trying to limit designatingcondensersandother

controldevicesasair pollution controlequipmentbasedon their exactlocationin the

manufacturingprocess.For example,underthe Agency’snewposition,primarycondenserscan

no longerbeconsideredair pollution controlequipmentdespitethefact thattheycaptureVOCs

andpreventtheemissionofsuchmaterialsinto theatmosphere.

In contrast,Noveoncontendsthat all ofthecondensersandothercontrol devicesusedat

theFacility thathistorically constituted“air pollution controlequipment”continueto maintain

that designation.Thatis becausetheexaátlocationof condensersandothercontroldevicesin

themanufacturingprocess(e.x. primary,secondaryOrtertiarystep)shouldnot impacttheir

designationasair‘pollution controlequipment. Thepositionof thecondensersandothercontrol

devicesin a seriesis irrelevantbecausetheyhavethesamefunction,albeit to a lesserextent,

regardlessoftheirlocation. Furthermore,installingdevicesto measureinlet oroutlet
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temperatureon eachcondenser,as requiredby theAgencyin severaloftheDisputedConditions,

would requireacompleteredesignofNoveon’spetrochemicalmanufacturingprocess.Evenif

thatwerepossible,Noveonwould incur a substantialcostwith no improvedremovalofVOC or

increasedefficiencyfrom thecondensers.Consequently,theIllinois EPA’snewpositionandthe

relatedCAAPPpermit conditionscannotbejustified andshouldnotstand.

2. The Facility’s Existing ProcessesRemoveSulfur Compounds

Alsosince1972,theFacility hasoperatedprocessesdesignedto removesulfur

compoundsfrom thefluegasesof petrochemicalprocesses(“sulfur removalequipment”).This

operationalconfigurationhashistorically exemptedtheFacility from thegeneralSO2emission

limitation of 2000ppmfoundat 35IAC~214.301.

Pursuantto 35 JAG§ 214.382(a),thegeneralSO2 emissionlimitationof2000ppmdoes

notapplyto existingprocesses,like theFacility’s, thathavesulfur removalequipmentin placeto

removeandrecyclesulfur compoundsfrom theflue gasesof its petrochemicalprocesses.The

emissionsfrom theFacility’s petrochemicalbatchreactorprocessesventto condensersthat

removehydrogendisulfide(H2S), asulfurcompound,from theemittedgasesandrecyclethat

materialbackinto theprocess.Thatrecyclingactivity reducesapproximately23%‘percentofthe

total sulfurfrom thebatchprocessgases.Importantly,35 IAC~214.382(a) doesnot expressly

statea levelof sulfurreductionthatmustbeachievedfor asourceto beexemptfrom the2000

ppm standard.Therefore,in theabsenceof suchastandardin theregulation,theIllinois EPA

maynot arbitrarilyimposeonein theCAAPPpermittingprocess.

TheFacility’s processesareofthetypeexcludedfrom thegeneralSO2emission

limitation of2000ppmsincetheBoardpromulgatedtheoriginal rulesasRule204(f) and

updatedthoserules sincethenas35 lAG §~‘214~301and214.382.Furthermore,theIllinois EPA
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hashistoricallybeenawareoftheFacility’s ability to removesulfur compoundsfrom theflue

gasesofits petrochemicalprocessessothatthegeneral2000ppm SO2emissionlimitation

clearlydid not apply. In fact,theAgencyhasapprovedtheFacility’s positionon numerous

occasionsinformally, afterinquiry, andformally, in pastpermits.

Now, withoutanyapparentor cleartechnical,legal or policy basis,theIllinois EPA is

attempting,throughtheCAAPPpermittingprocess,to withdraw its historicalrecognitionand

acceptanceofNoveon’ssulfur removalprocessdesign. Noveonunderstandsthat, from nowon,

theIllinois EPAonly wantsto approveexistingprocessesdesignedto removesulfurcompounds

that canachieveaspecificminimumpercentageofsulfur removal. However,theIllinois EPA

hasnotdisclosedexactlywhatthat sulfurremovalefficiencymustbe or whatauthorizesthe

Agencyto ignoretheexpressregulatorylanguageof35 IAC.~214.382(a) outsideofthe

rulemakingprocess.Consequently,theactionsbeingtakenby theAgencyexceedits statutory

authoritybecauseit is, in fact, rulemaking,which only theBoardis allowedto do.

In contrast,Noveoncontendsthat theFacility remainsexemptfrom thegeneralSO2

emissionlimit of2000ppmin 35 IAC,~214.301pursuantto 35 IAC.~S’214.382(a) becauseits

existingprocessesqualify assystemsdesignedto removesulfurcompoundsfrom theflue gases

ofpetrochemicalprocesses.Therefore,theIllinois EPA’s newpositionandtherelatedCAAPP

permit conditionscannotbejustified. •

3. The CAAPP Permit Effective Date Should be Briefly Postponed

As explained,above,theIllinois EPAmadeit impossibleto complywith theCAAPP

permit asoftheeffectivedateofNovember24, 2003becauseit did notprovidetheFacilitywith

acopyofthepermituntil afterthat date.Furthermore,theIllinois EPA did notprovidea

reasonabletimebetweentheissuanceof thepermit andits effectivedatefor theFacility to
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adequatelyreviewthepermit andinstitutenecessarychangesat theFacility to ensurecontinuous

compliance.As a result,theIllinois’EPA’s positioncannotbejustified.

III. Conclusion and Prayer for Relief. ‘

TheIllinois EPA failed to modify thefinal CAAPPpermitto addressNoveon’s

Objectionsrelatedto’ theFacility’s historicallyaccepteduseofcondensersasair pollution

controlequipmentto controlVOC emissionsanduseofsulfur recoveryequipmentto control

SO2 emissions.TheIllinois EPA’s newinterpretationsrelatedtotheseissueslack thesupportof

substantialfactsandevidence,lacksa rationalbasis,andis arbitraryandcapricious.

Furthermore,by requiringNoveon’scompliancewith theCAAPPpermit termsand

conditionson thedateofissuance,theIllinois EPA effectivelymadeNoveon’sability to comply

with all ofthepermitconditionsimpossible. Consequently,requiringNoveonto complywith a

complicatedCAAPPpermitwithout allowing sufficient time to reviewthepermitand ensure

complianceprior to theeffectivedateis arbitraryandcapriciousandunreasonable.

WHEREFORE,for theforegoingreasons,NoveonrespectfullypetitionstheBoardfor a

hearingto addresstheissuesdiscussedin this CAAPPpermitappealandmodify thefinal

CAAPPpermit accordingly. ‘

FURTHERMORE,pursuantto 35 lAG § 105.304(b),NoveonrequeststhattheBoard:

(1) ‘‘ Staythe effectivenessofthefinal CAAPPpermitConditions7.1.2, 7.1.3(d),7.1.13,7.2.1,

7.2.3(c),7.2.7,7.3.2, 7.3.8(b),7.4.8(b),7.5.2,7.5.3(c),7.5.8(b), 7.6.2,7.6.3(c),7.6.5(b)-(c),

7.6.8(b),7.6.9(f), 7.7.5(a),and7.7.8(b)until final actionis takenby theBoardpursuantto

Section40.2 oftheAct; and
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(2) StaytheremainingprovisionsoftheCAAPPpermit until January31, 2004to allow the

Facility ampletime to begincomplyingwith thoseprovisions.

Respectfullysubmitted,

Noveo c.

By:
Oneo I~tsAo eys

Roy M. Harsch,Esq.
‘StevenJ.Murawski, Esq.
GARDNERCARTON& DOUGLAS LLP
191 NorthWackerDrive
Suite3700
Chicago,IL 60606
(312)569-1000
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Due to the volume of this pleading,

please contact the Clerk’s Office

at

312/814—3629

to view this file.


